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Office Action Summary
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09/939,509
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Examiner

Schwartz

Art Unit

3683

— The MAILING DATE of this communication appears on the cover sheet with the correspondence address —

Period for Reply

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM
THE MAILING DATE OF THIS COMMUNICATION.
- Extensions of time may be available under the provisions of 37 CFR 1 .1 36 (a). In no event, however, may a repty be timely filed after SIX |6) MONTHS from the

mailing date of this communication.

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely.

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication.

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133).

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any

earned patent term adjustment. See 37 CFR 1 .704(b).

Status

1 ) Responsive to communication(s) filed on

2a) This action is FINAL. 2b)K This action is non-final.

3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11; 453 O.G. 213.

Disposition of Claims

4) 53 Claim(s) 1-25

4a) Of the above, claim(s)

5) fx! Claim(s)_^20

6) fx! Claim(s) 21-25

7)D Claim(s)

8)D Claims

is/are pending in the application,

is/are withdrawn from consideration.

is/are allowed.

is/are rejected.

is/are objected to.

are subject to restriction and/or election requirement.

Application Papers

9)D The specification is objected to by the Examiner.

10)D The drawing(s) filed on is/are a) accepted or b)D objected to by the Examiner.

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a).

1 !) The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner.

If approved, corrected drawings are required in reply to this Office action.

12)D The oath or declaration is objected to by the Examiner.

Priority under 35 U.S.C. §§ 119 and 120

13)D Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f).

a)D All b)D Some* c)D None of:

1 . Certified copies of the priority documents have been received.

2. Certified copies of the priority documents have been received in Application No. .

3. Copies of the certified copies of the priority documents have been received in this National Stage
application from the International Bureau (PCT Rule 17.2(a)).

*See the attached detailed Office action for a list of the certified copies not received.

14)D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 119(e).

a)D The translation of the foreign language provisional application has been received.

15)D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. §§120 and/or 121.

Attachment(s)

1) §() Notice of References Cited (PTO-892) 4) Interview Summary IPTO-41 3) Paper No(:

2) Q Notice of Draftsperson's Patent Drawing Review {PTO-948) 5)Q Notice of Informal Patent Application (PTO-1 52)

3) Information Disclosure Statement(s) (PTO-1 449) Paper No(s). 7 6) Q Other:

U.S. Patent and Trademark Office

PTO-326 (Rev. 04-01

)
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DETAILED ACTION

Reissue Applications

1 . The person who signed the submission establishing ownership interest has failed to state

his/her capacity to sign for the corporation or other business entity, and he/she has not been

established as being authorized to act on behalf of the assignee. See MPEP § 324.

2. The reissue oath/declaration filed with this application is defective (see 37 CFR 1.175 and

MPEP § 1414) because of the following:

3. The reissue oath/declaration filed with this application is defective because it fails to

identify at least one error which is relied upon to support the reissue application. See 37 CFR

1.175(a)(1) and MPEP § 1414.

35 U.S.C. 251 Rejections

4. Claims 21-25 are rejected under 35 U.S.C. 251 for a lack of error and as lacking statutory

basis.

5. The original patent, or a statement as to loss or inaccessibility of the original patent, must

be received before this reissue application can be allowed. See 37 CFR 1 . 178.

6. Claims 21-25 are rejected under 35 U.S.C. 251 as being an improper recapture of

broadened claimed subject matter surrendered in the application for the patent upon which the

present reissue is based. See Pannu v. Storz Instruments, Inc., 59 USPQ 2d 1597; Hester

Industries, Inc. v. Stein, Inc., 142 F.3d 1472, 46 USPQ2d 1641 (Fed. Cir. 1998); In re Clement,

131 F.3d 1464, 45 USPQ2d 1 161 (Fed. Cir. 1997); Ball Corp. v. United States, 729 F.2d 1429,
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1436, 221 USPQ 289, 295 (Fed. Cir. 1984). A broadening aspect is present in the reissue which

was not present in the application for patent. The record of the application for the patent shows

that the broadening aspect (in the reissue) relates to subject matter that applicant previously

surrendered during the prosecution of the application. Accordingly, the narrow scope of the

claims in the patent was not an error within the meaning of 35 U.S.C. 25 1 , and the broader scope

surrendered in the application for the patent cannot be recaptured by the filing of the present

reissue application.

The claims in the patent required a fluidjseparator (see line 9 of claim 1). An argument

was made by applicants in'paper number 10 last paragraph of the original file wrapper to establish

patentability over the Steiner '713 patent- "Steiner et al. Do not teach or suggest alone or in

cobmination with the references of record, at least the underlined structure recited in claim 1 (i.e.

fluid separator and add limitation of the movable pressure boundary). Applicant's also argued the

requirement of the pedal simulator on pages 16-17 of the same amendment.

Claim Rejections - 35 USC § 112

7.The following is a quotation of the second paragraph of 35 U.S.C. 112:

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the subject

matter which the applicant regards as his invention.

8. Claim 21 rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for failing to

particularly point out and distinctly claim the subject matter which applicant regards as the

invention.
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Regarding claim 21 it is unclear what applicants intend to claim by claiming first and

second "backup" conduits as no "primary" conduits have first been claimed.

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the

basis for the rejections under this section made in this Office action:

A person shall be entitled to a patent unless -

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use

or on sale in this country, more than one year prior to the date of application for patent in the United States.

10. Claim 21 rejected under 35 U.S.C. 102(b) as being clearly anticipated by Burgdorf.

Regarding claim 21, subject to the 1 12 above, Burgdorf in figure 2 discloses a brake

system adpated for an axle of a vehicle comprising a normal source of pressurized hydraulic brake

fluid (37 or 47) and a backup source of brake fluid 54. Note the first and second fluid conduits

going to each of the wheel brakes 30,3 1 or 32,33.

1 1 . Claims 21,23-25 rejected under 35 U.S.C. 102(b) as being anticipated by Shirai.

Regarding claims 21 and 23 note the indepedent sources for generating braking pressure

at 12 and 1 12, the first and second brake circuits leading to the wheel brakes and the valves at 44

and 46 which may be selector switch operated at 58 and are also subject to control by control

device 120 dependent upon a signal from pedal switch 130.

12. Claims 21-25 rejected under 35 U.S.C. 102(b) as being clearly anticipated by Steiner.

Claim Rejections - 35 USC § 102
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Regarding claims 21-25 Steiner meets the claimed requirements as broadly claimed. Note

the operation of the valves 48,49 as discussed at the bottom of column 3 and the fluid separator

devices at 24 and/or 26.

Conclusion

13. The prior art made of record and not relied upon is considered pertinent to applicant's

disclosure.

14. Any inquiry concerning this communication should be directed to Chris Schwartz at /

1

telephone number 703-308-0576.


